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Timeliness of Appeal

Barry, Inc. and Liberty Mutual Insurance Company v. Veronica Falk., Case No. WD67081
(Mo. App. W.D. 2007).

FACTS: The claimant was injured and died as a result of an accident on June 15, 1982, while
working for the employer. The claimant’s widow filed a workers’ compensation claim as a
result of his death. A hearing was held in 1984 and the ALJ entered an award of benefits to be
paid to the claimant’s dependents. The ALJ cited the 1978 version of the death benefits statute,
287.240, rather than the version in effect at the time of the award, the 1980 version. The 1980
version contained a cap on damages that could be awarded that the 1978 version did not. Neither
the employer nor the claimant complained of this citation to the incorrect statute. The case was
appealed to the Commission who changed the wage calculation, but otherwise affirmed the
award. Again, no party complained on appeal to the Commission that the wrong statute was
referenced.

After appeal to the Commission, the employer began to pay death benefits of $174 per week to
Mrs. Falk and her children. Payment continued until December 2003 when the employer notified
Mrs. Falk that the final payment had been made based on their calculation of the cap on the death
benefits award under the 1980 version of the statute.

The employer than asked the Commission to modify the award so that it referenced the correct
version of the statute. The Commission stated it lacked jurisdiction to do so because the time for
appeal of an award had expired. The employer appealed this decision and the Court of Appeals
dismissed the appeal for lack of jurisdiction. Mrs. Falk also filed a motion in circuit court on
different occasions for enforcement of the award.
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The employer then filed a declaratory judgment action in civil court asking the court to declare
the rights of parties under that award and hold that the 1980 version of the death benefits statute
applied and that the employer had therefore, satisfied all obligations under the award. The trial
court held in favor of Mrs. Falk and the employer appealed.

HOLDING: Although the wrong section of the statute was cited, the Court held that the
declaratory judgment action constitutes an impermissible attack upon a final award. Appeal of a
Commission award must be done within thirty days from the date of the final award to the
appellate court. Where a judgment is attacked in other ways than by proceedings in the original
action to have it vacated, reversed, or modified or by a proceeding in equity to prevent its
enforcement, that is a “collateral attack.” In this case, the Court held that the employer lost the
opportunity to correct the award when it failed to appeal the Commission’s decision.

James Calcara v. PPG Industries, Case No. WD66954 (Mo. App. W.D. 2007).

FACTS: The claimant filed a workers’ compensation claim and a hearing was held on July 11,
2005. The ALJ held the record open until September 15, 2005 so that the claimant could
undergo a rating evaluation. At the request of the employer, the final date for evidence was
extended until October 14, 2005 so that the employer could submit responsive evidence. The
ALJ issued her award on October 5, 2005 before the employer’s time to respond lapsed. The
employer filed a motion to set aside this judgment, and rather than issuing a decision regarding
this motion, the ALJ wrote an amended award on October 19, 2005 incorporating the submitted
evidence.

The employer filed an application for review with the Commission on October 28, 2005. The
Commission dismissed the application finding that it was filed more than 20 days after the award
issued on October 5, 2005. The employer appealed this dismissal.

HOLDING: The Court held that although the filing of an application for review must be done
within 20 days from the date of this award, the Commission ignored the amended award and
acted in excess of its power by calculating the days from the original award rather than the
amended award. The October 5, 2005 award was invalid because the hearing had not ended
when the ALJ issued it and therefore, the later award was neither from a review of the case or
from a reopening of a prior award. Therefore, the employer timely filed its application for
review based on the date of the later award.

Issue Not on Appeal

Victor Ruben v. Autozone, Inc., Case No. 28037 (Mo. App. S.D. 2007).

FACTS: The claimant sought compensation for carpal tunnel syndrome and was awarded
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benefits by the ALJ. The Commission reversed the decision of the ALJ, finding the employer’s
witnesses to be more credible. The claimant appealed this decision claiming the Commission
erred because there was “substantial, competent and credible evidence” that the condition was
work related.

The Court can only modify, reverse, remand or set-aside the decision of the Commission if 1) the
Commission acted without or in excess of its powers; 2) the award was procured by fraud; 3) the
facts found by the Commission do not support the award; or 4) there was not sufficient
competent evidence in the records to warrant the making of the award.

The claimant’s appeal stated that the Commission erred in not finding an occupational disease
arising out of and in the course of employment because the claimant provided substantial,
competent and credible evidence to provide a direct causal link between the condition and his
work. This included testimony of witnesses, the claimant, and the treating physician.

HOLDING: The Court found that the claimant’s appeal basically claims his evidence makes a
prima facie case. This presents no reviewable issue on appeal and the Court affirmed the
Commission’s award.
C. Subject Matter Jurisdiction

David Harris v. Westin Management Company East and Jeremy Neu, Case No. ED88250
(Mo. App. E.D. 2007).

FACTS: The plaintiff was injured as a passenger in a car accident that occurred on his way to
work when the car he was riding in was hit by a Westin Hotel van. At the time of the accident,
the plaintiff was employed by Westin Hotel. The plaintiff filed suit against Westin and the
driver of the van for injuries sustained from the accident. The trial court dismissed the plaintiff’s
suit for lack of primary subject matter jurisdiction, finding that the question of whether his injury
occurred in the course and scope of employment rests exclusively with the Commission.

The plaintiff appealed this decision stating the court cannot abrogate its duty to make the
determination of its own jurisdiction absent a preponderance of the evidence showing that
jurisdiction is lacking.

HOLDING: The Court held that for a trial court to act within its discretion to dismiss a case for
lack of subject matter jurisdiction based on the exclusivity of workers’ compensation law, it must
appear by the preponderance of the evidence that the court is without jurisdiction. The Court
found that this was not the case, and there were no disputed issues of fact regarding the key
elements of the case which would require it be sent to the Commission for determination. The
plaintiff was on a public street at the time and not yet at work. Therefore, the Court held that the
plaintiff was not at work when the accident occurred. The Court transferred the case to the
Supreme Court for guidance regarding the extent of the trial court’s authority to determine its
own cases where workers’ compensation exclusivity is alleged.
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Employment Contract Formation

Clarence Krusen v. Maverick Transportation and Liberty Mutual Fire Insurance Co., Case
No. 27338 (Mo. App. S.D. 2006).

FACTS: The claimant was employed as a truck driver for the employer. The employer’s
business address is in Arkansas. On July 10, 2002, while in Michigan, the claimant injured
himself when he fell from his truck. He sought benefits in Missouri arguing that his contract of
employment was entered into in Missouri. The employer faxed the claimant a job application to
his mother’s home in Missouri while he was staying there and a recruiter called him at his
mother’s home to tell him he “got the job.” The claimant was then required to come to Arkansas
for orientation and testing. After completion of the orientation, he was given an employment
agreement which stated that the principle state of employment was Arkansas.

The employer presented evidence that recruiters do not have authority to hire employees and can
only provide invitations to come to the orientation. The Commission concluded that the
claimant’s contract of employment was executed in Arkansas and that the offer of employment
was dependent on completing the orientation in Arkansas. Therefore, any benefits under
Missouri law were denied.

The claimant appealed this decision arguing that the substantial and overwhelming weight of the
evidence showed that the contract for employment was completed in Missouri when the claimant
accepted an unconditional offer of employment from the employer’s agent over the telephone
while the claimant was in Missouri.

HOLDING: The Court found that the place where a contract is made is considered to be the
place where the offer is accepted or where the last act necessary to complete the contract is
performed. In this case, although the claimant made arrangements for his employment over the
phone in Missouri, he was required to complete tasks in Arkansas. Therefore, the last act
necessary to complete the contract occurred in Arkansas and the Commission’s decision denying
compensation was upheld.

Calculation of Average Weekly Wage and TTD Benefits

Gary L. Adamson v. DTC Calhoun Trucking, Inc. and the Second Injury Fund, Case No.
27651 (Mo. App. S.D. 2007).

FACTS: The claimant drove a large truck hauling sand and injured his low back on February 17,
2003 while attempting to secure a tarp to his truck. He initially did not seek treatment because
he assumed the pain in his lower back would subside. The claimant did not report any problems
to Dr. Curry when he was referred there for a physical. He then noted back problems to his
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employer on March 14, 2003. The claimant sought treatment at the emergency room and was
referred to Dr. Jordan who provided several epidural steroid injections and diagnosed a femoral
hernia. The claimant was noted to have multiple degenerative changes in his low back and it was
opined that he sustained a job related sprain injury overlying his degenerative changes. One
doctor provided the opinion that the chances of the claimant returning to the same type of work
were slim. Although the claimant noted multiple ongoing complaints, he did state he could do
some yard work, household tasks, and deer hunt. The claimant’s experts noted that he needed
work restrictions of lying down several hours per day and that he was permanently and totally
disabled. Employer’s expert found that although the claimant had multiple ongoing complaints,
there was not objective evidence for his restrictions. Additionally, surveillance did observe the
claimant building a garden wall out of stones.

The claimant testified that he received weekly pay stubs and was paid 30% of what the truck
grossed based on each trip he took from Springfield to Jefferson City. He testified he typically
worked 60 hours per week. In the thirteen weeks prior to the injury, there were a number of
days the claimant did not work. However, the claimant worked according to the employer’s
needs.

In determining a claimant’s average weekly wage, section 287.250.4 states that if wages are
fixed by the day, hour, or by the output of the employee, the wage is then calculated by dividing
by thirteen the wages actually earned by the employee in the thirteen weeks immediately before
the date of accident. If there is an absence of five regular or scheduled work days, that shall then
be considered an absence of a calendar week. Further, under section 287.250.5, if wages can’t
be fixed or ascertained, the wages of a similar employee may be used for purposes of calculation.

At a hearing, the ALJ awarded and the Commission affirmed permanent partial disability of
12.5% and found there was an underpayment of TTD in the amount of $39.40. This calculation
was based on simply dividing the claimant’s weekly pay stubs for the last thirteen weeks before
the injury by thirteen. No deduction was taken despite the fact the claimant did not work a
number of days, because the employer’s needs were determined day by day and there was no
predetermined work schedule.

The claimant appealed the decision of the Commission regarding the nature and extent of
disability, as well as the calculation of the TTD rate. He alleged that the evidence showed he was
permanently and totally disabled and that his wages should have been calculated using those of a
similar employee because they could not be justly determined otherwise.

HOLDING: The Court held that the Commission found the claimant not to be credible
regarding his testimony of his complaints and activities. The Court noted that findings on
credibility of the claimant by the Commission cannot be substituted by the Court. Additionally,
the Commission had competent and credible evidence to find the claimant was not permanently
and totally disabled from the work accident. The Court also upheld the Commission’s
determination of the claimant’s average weekly wage and TTD rate finding that the claimant’s
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wages were fixed by the output of the employee and were properly calculated. There was no
need to look to the wages of similar employees.

Medical Causation

Lindell Garrett v. Treasurer of the State of Missouri as Custodian for the Second Injury
Fund, Case No. 27803 (Mo. App. S.D. 2007).

FACTS: The claimant hurt his right shoulder on October 1, 2002, his last day of employment
with the employer. His injury occurred while gathering up his personal equipment after being
fired. The claimant received a settlement of 22.5% of the right shoulder with the employer.
Additionally, the claimant sought compensation from the Second Injury Fund alleging that his
shoulder injury and pre-existing psychological conditions rendered him permanently and totally
disabled.

With respect to his prior psychological conditions, the claimant, a Vietnam veteran, underwent
evaluation for post-traumatic stress disorder at the suggestion of another veteran. The Claimant
reported a history of nightmares, flashbacks and irritability. He was referred to Dr. Faitak after
evaluation at the VA hospital. The claimant was diagnosed with mild to moderate post-traumatic
stress disorder in January 2002 and was found to be worse at a subsequent evaluation after he
was fired from the employer.

The claimant also underwent a disability evaluation by Dr. Paff and Wilbur Swearingin. Dr. Paff
originally found that the claimant had a disability of 25% of the shoulder from the work injury.
Based on reading Dr. Faitak’s deposition on the claimant’s post-traumatic stress disorder, Dr.
Paff believed that the claimant’s condition had caused him a lot of disability and provided an
opinion of 20% to 30% pre-existing disability from the mental condition. Mr. Swearingin found
that the claimant’s psychological problems did hinder or were an obstacle to his employment
before the October 2002 work injury.

The ALJ awarded the claimant permanent and total disability benefits based on the combination
of his shoulder injury and pre-existing psychological condition. However, the Commission
found that Mr. Swearingin’s opinions were not credible and were inconsistent with the
claimant’s description of a successful work history. The Commission also found that Dr. Paff’s
opinions regarding any pre-existing disability largely parroted Dr. Faitak’s opinions, especially
since he never independently reviewed the claimant’s mental condition or discussed it with the
claimant. Therefore, the Commission found that the claimant failed to prove his pre-existing
conditions were a hindrance or obstacle to employment.

The claimant appealed this decision alleging that the Commission “capriciously disregarded” the
ALJ’s findings and should have deferred to the ALJ regarding the testimony of Mr. Swearingin
and Dr. Paff. The claimant also appealed the Commission’s finding that there was not pre-
accident disability stating it was unsupported by competent and substantial evidence.
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HOLDING: The Court found that although the Commission differed with the ALJ on the
testimony of Dr. Paff and Mr. Swearingin, there was no abuse of discretion and that the
Commission did not callously ignore or capriciously reject, or arbitrarily disregard the ALJ’s
credibility determination. The Court also found that the Commission had competent and
substantial evidence on which to base its decision, including the claimant’s own testimony of a
successful past work history.

Ronald Kliethermes v. ABB Power T&D; Treasurer of the State of Missouri-Custodian of
the Second Injury Fund, Case No. WD66700 (Mo. App. W.D. 2007).

FACTS: The claimant worked for the employer beginning in 1972 until November 2000 when
he found it difficult to perform his duties after having received an electrical shock on the job.
The claimant then filed a claim seeking workers’ compensation benefits from the electrical
shock. Following the shock, he noted heart problem difficulties. He was placed on several
medications to attempt to get his atrial fibrillation under control, was admitted to the hospital for
heart and blood pressure problems, and was eventually placed on a pacemaker. The claimant
could not work around electrical equipment due to the pacemaker, and continued to have
episodes of atrial fibrillation, fatigue, and weakness. His doctors never cleared him to return to
his employment.

Prior to the electrical shock, the claimant had been treating for heart ailments since he was 40
years old. His problems included intermittent atrial fibrillation, mild hypertension, and mitral
valve prolapse. These conditions were controlled through medications under the care of a
cardiologist. The claimant testified that he never had any limitations prior to the work accident
and led an active life. The records did note he reported to his family physician one month prior
to the shock with reports of being tired and having difficulty sleeping.

Evidence was presented that the work injury was not a substantial factor in causing the
claimant’s heart problems. Evidence also showed that one doctor concluded that cause and
effect would be difficult to prove even though the worsening of the claimant’s symptoms did
seem to correlate with the shock. Another doctor opined that some electrical circuits were
“fried” from the work injury resulting in his worsening heart condition.

The ALJ entered an award denying compensation to the claimant finding that he failed to meet
his burden of proving a causal connection between the electrical shock incident and the increase
and severity in his heart problems. The ALJ pointed out that diagnostic testing revealed no
physical changes in the claimant’s heart. The Commission affirmed this decision.

The claimant appealed the Commission’s decision denying him workers’ compensation benefits
alleging that their decision was against the overwhelming weight of the evidence. He contended
there was substantial evidence to show a causal relationship between his disability and the work
injury.
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HOLDING: The Court found that there was no medical evidence documenting a physical,
structural change in the pathology of the claimant’s heart as a result of the work injury. The
Commission had evidence of a long history of atrial fibrillation and heart treatment prior to the
work injury. The Court held that the Commission has the right to determine how much weight to
give to inferences and determine whose opinion is most credible. Therefore, the Court held that
the Commission’s decision, even though there was conflicting testimony, was supported by
sufficient competent and substantial evidence.

Lana Martin v. Town and Country Supermarkets, Case No. 26689 (Mo. App. S.D. 2007).

FACTS: On January 20, 1997, the claimant was working at the deli at the employer’s grocery
store. She injured her back as she was reaching up to get a box of donuts from a freezer. The
claimant was initially believed to have a back fracture, however, it was then determined her back
pain was caused by a congenital defect in her lower spine. No evidence of disc herniation was
found on CT scan. The claimant received conservative treatment and was released from care on
March 10, 1997. She later asked for additional treatment with a doctor but this was denied.

The claimant then sought further treatment on her own, and a February 10, 1997 CT scan
revealed an L5-S1 disc rupture. Although later MRI testing did not reveal any abnormalities, an
EMG study was positive for lumbar radiculopathy from root pressure in the right lower lumbar
region indicative of a ruptured disc. Surgery was performed on July 10, 1997 and removal of a
ruptured disc was performed. Due to ongoing complaints, she underwent a second surgery
which noted another disc rupture in November 1997. She then had cerebrospinal fluid removed
from her back. The claimant continued to note back pain, as well as some right leg pain. She
was released from care in September 1999 and diagnosed with failed back syndrome. The doctor
opined that all of her surgeries were due to her work injury and that she was unable to work due
to her continuing symptoms.

The employer had the claimant examined by Dr. Wayne who found that the claimant did have
failed lumbar syndrome and attributed all of the claimant’s disability to her surgeries. However,
Dr. Wayne did not believe that the claimant should have undergone surgery because she had only
a lumbar strain from the work injury and no surgical indications.

A hearing was held before the ALJ who found that the herniated discs were caused by the work
injury, her unauthorized treatment was necessary, and that Dr. Wayne was not as credible as the
other physicians. The claimant was found permanently and totally disabled from the work
injury, but payment for her surgical expenses were denied on the ground that there was not
evidence that the employer failed to provide treatment. The Commission affirmed the ALJ’s
award, but did modify it to reimburse the claimant for her medical expenses. The employer
appealed the finding of permanent and total disability and of reimbursement of medical
expenses.
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HOLDING: The Court held that the claimant’s unauthorized treatment was reasonable and
necessary and although conflicting medical theories were presented, it was up to the Commission
to weigh the evidence and assess the credibility of witnesses. The Court found there was
substantial and competent evidence to find that the claimant’s surgical treatment was reasonable
and necessary and that her permanent and total disability resulted from that treatment. Further,
the Court found that the claimant had placed the employer on notice that she needed additional
medical aid when she told the employer she wanted additional treatment after her release in
March 1997. The employer refused to authorize this treatment, and the claimant was free to
procure necessary treatment on her own and obtain an award against the employer for the
reasonable costs. Therefore, the Commission’s decision was affirmed.

Traci Townser v. First Data Corp., Case No. ED87619 (Mo. App. E.D. 2007).

FACTS: The claimant became a full time employee of employer in October 1995 as a customer
service representative for the “credit card money transfers,” “credit card validation,” and “agent
sending money transfers” departments, which included typing duties. In 2000, she advised her
employer of complaints in her upper extremity. Nerve conduction tests were negative and the
claimant was cleared to work with no restrictions. In 2001, she moved to the “benefits quick
cash” department which involved a little more intense typing. She reported worsening symptoms
in 2002 and another nerve conduction test revealed very mild right carpal tunnel syndrome. Dr.
Zahid opined that the claimant had a non-work related ganglion cyst and a history of very mild
carpal tunnel syndrome. He advised the claimant to see her primary doctor for her non-work
related condition and wear a wrist splint.
The claimant reported worsening symptoms, and the employer referred the claimant to Dr.
Crandall who reported that the claimant’s job duties could not have caused her carpal tunnel
syndrome. The claimant then sought treatment on her own. She was examined by Dr. Cohen
who recommended surgery for her carpal tunnel and that it was work-related.

The employer obtained an ergonomic job study of the customer service department which found
that the repetitions performed there would not place one at risk for cumulative trauma. No study
was performed on the “benefits quick cash” area.

A hearing was held in May 2002. The ALJ denied compensation and the Commission affirmed
the award finding that the claimant had many years with no symptoms despite unchanged
exposure since beginning her employment in 1995. Additionally, the Commission cited the
“three month rule” in discussion of their award. This rule limits employer liability for exposure
to repetitive motion when the employee has been employed fewer than three months and
evidence establishes that repetitive motion at a prior employer was the substantial contributing
factor to the injury.

The claimant appealed the decision of the Commission alleging that substantial evidence showed
that work was a substantial factor in the cause of her injury and the Commission erred in
applying the “three month rule” as there was only one employer in the cause of action.
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HOLDING: The Court found that the Commission made multiple findings of fact not supported
by substantial evidence. The Commission relied on Dr. Zahid, finding that the doctor
“determined the condition was not work-related.” However, his report provides no comment that
the carpal tunnel syndrome is not work related. Additionally, the Commission’s findings that the
claimant’s job duties remained essentially unchanged and that she had symptoms “suddenly”
after five years is not supported by substantial evidence. The claimant reported symptoms three
years after beginning employment and the ergonomic study never examined the duties of the
“benefits quick cash” position. Commission’s use of this ergonomic study as more probative
evidence was misplaced. Further, the Court held that the three month rule is not applicable to
this case because the claimant was employed with the employer more than three months before
filing her claim. Therefore, the Commission’s decision was not supported by substantial and
competent evidence.

Negligence

Eric D. Burns v. Lynn M. Smith, Case No. SC87789 (Mo. 2007).

FACTS: The plaintiff was employed as a driver for the employer and his duties included driving
and cleaning a concrete delivery truck. The defendant was the plaintiff’s supervisor. On April 7,
2000, the plaintiff sustained extensive injuries when the water pressure tank on the side of the
truck exploded and threw him to the ground. One to two months earlier, the defendant had
attempted to weld a salvage water pressure tank over an area that was corroded, rusted, and had
developed a line of holes leaking pressurized water. After the defendant finished welding, he
instructed the plaintiff to run the truck and tank “till it blows.”
The plaintiff sued the defendant in civil court alleging negligence that would bring the defendant
outside of the protection of workers’ compensation. Although workers’ compensation is
generally the exclusive remedy for injuries, Missouri courts do not extend immunity to a fellow
employee’s affirmative negligent acts outside the scope of an employer’s responsibility to
provide a safe work place. “Something more” must be shown than a breach of general
supervision and safety. To satisfy this test, there must be an affirmatively negligent act creating
additional danger beyond that normally faced in the work environment.

HOLDING: The Court held that there was ample evidence that the defendant’s conduct
constituted an affirmatively negligent act creating an additional danger beyond what the plaintiff
normally faced in the work environment. All witnesses agreed that the defendant’s act of placing
a weld over rust and corrosion created a dangerous condition. Further, advising the plaintiff to
run the machine “till it blows” shows an intentional direction for the plaintiff to undertake an
activity that the defendant knew was dangerous. Therefore, the judgement of the trial court that
the defendant could be civilly liable fo the plaintiff’s injuries is affirmed.

Jose Angel Valdez Garza and Nidia Leal v. Valley Crest Landscape Maintenance , Inc.,
Rafael Garcia Moya, Javier Gonzalez and Brad Mason, Case No. ED88431 (Mo. App. E.D.
2007).
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FACTS: The claimant was employed by Valley Crest Landscape as a landscaper (Nidia Leal is
his wife). On March 15, 2005, the claimant was instructed to report to a home to provide
landscaping services. Brad Mason, a supervisor directed which trees were to be trimmed. The
claimant’s crew leader, Rafael Garcia Moya, instructed the claimant to climb a ladder and cut a
specified limb while holding the ladder against the tree for the claimant. Moya also rigged a
rope to the limb which was to be cut and a co-worker, Javier Gonzalez, held the rope while the
claimant climbed the ladder. While on the ladder, the limb knocked the claimant off the ladder
and he suffered a permanent spinal cord injury. A workers’ compensation claim was filed for
which the claimant received $1,000,000.00.

Claimant and his wife filed negligence claims and a loss of consortium claim in circuit court. All
of the defendants filed motions to dismiss based on lack of subject matter jurisdiction because
workers’ compensation was the sole remedy available to the claimant. The trial court granted the
motion against Valley Crest and denied the motion for the other defendants. On a motion to
reconsider, all of the claims against all of the defendants were dismissed for lack of subject
matter jurisdiction.

The claimant and his wife appealed this decision alleging that the facts were sufficient to show
more than a mere failure to provide a safe work environment. They alleged that Moya failed to
securely hold the ladder he placed there and failed to properly and carefully rig the rope to the
branch. Additionally, they alleged that Gonzalez failed to place the rope over a higher branch
than the claimant was cutting, failed to use reasonable care when holding the rope, and failed to
properly and carefully rig the rope to prevent the branch from knocking the claimant.

Generally, co-employees enjoy the same protection under workers’ compensation as the
employer, absent a showing of “something more” than a breach of general supervision and
safety. What constitutes “something more” is determined on a case-by-case basis and includes
any affirmative act, taken while the supervisor is acting outside of the scope of employer’s duty
to provide a reasonably safe environment, that breaches a personal duty of care the supervisor
owes the fellow employee. Mere allegations of negligence are not the kind of purposeful,
affirmatively dangerous conduct that Missouri courts recognize as moving a fellow employee
outside the protection of workers’ compensation law.

HOLDING: The Court held that the actions of Moya, the supervisor, and Gonzalez may
constitute negligence but do not meet any purposeful, affirmatively dangerous conduct and
affirmed the trial court decision.

Statutory Employee

Joshua Brown v. Kone, Inc., et al., Case No. WD67130 (Mo. App. W.D. 2007).

FACTS: The claimant was injured when a grate from the ceiling of a parking garage elevator
fell on him while he was cleaning an elevator. The claimant worked for American Sweeping,
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Inc., which had contracted to clean for Highwoods Realty Limited Partnership. The claimant
brought a common-law suit claiming negligence against Highwoods for his injuries. Highwoods
argued that the court lacked jurisdiction over the subject matter and that the claimant’s exclusive
remedy was under workers’ compensation law. The trial court granted the motion to dismiss for
lack of jurisdiction and found that Highwoods was a statutory employer.

Statutory employment exists when: 1) the work is performed pursuant to a contract; 2) the injury
occurs on or about the premises of the statutory employer; and 3) the work is in the usual course
of business of the alleged statutory employer.

The claimant argued that the work he was doing was not in the usual course of business for
Highwoods and therefore, they cannot be a statutory employer. “Usual business” is defined as
those activities that are routinely done on a regular and frequent schedule contemplated in the
agreement between the independent contractor and the statutory employer to be repeated over a
relatively short span of time. The performance of these activities would require the hiring of
permanent employees in the absence of the independent contractor work.

HOLDING: The Court found that the claimant’s employer entered into a contract with
Highwoods for the general maintenance and cleaning of its facilities. This work was found to be
in the usual course of Highwoods’ business because it was routinely done on a frequent schedule.
Additionally, there was evidence that Highwoods would have had to hire permanent employees
to perform the maintenance otherwise. Therefore, the Court upheld the dismissal of the trial
court and found that Highwoods was a statutory employer.

Second Injury Fund

Marian Knisley v. Charleswood Corporation and Treasurer of Missouri as Custodian of
the Second Injury Fund, Case Number ED87605 (Mo. App. E.D. 2007).

FACTS: The claimant, an embosser, was required to set 50 to 70 pound brass dies in machines
used to make impressions on wood furniture for the employer. On April 6, 1999, the claimant
began to experience intense back pain after setting up two embossing machines. She eventually
underwent an MRI which revealed a herniated disc as well as moderately severe degenerative
disc disease. The claimant received pain management, and on November 7, 2001, she underwent
a discectomy and fusion. During her back treatment, the claimant was diagnosed with breast
cancer and received treatment for that condition. The claimant was released from care from the
back injury in January 2003. Additionally, she received treatment on her own and was given
work restrictions and additional pain management.

Rating examinations were performed regarding the claimant’s back injury which noted disability
of 65% of the body from Dr. Musich and 25% of the body from Dr. Kennedy.



13

The claimant also has a history of prior conditions. This includes breast cancer, bilateral carpal
tunnel syndrome, hypertension, complications from a breast reconstruction, slight hearing loss,
and a nervous breakdown with anti-depressant treatment. She was evaluated by Dr. Musich who
provided a rating of 35% of the body as a whole for all of her prior conditions together. He
concluded that as a result of her back injury and prior disabilities that she was permanently and
totally disabled.

The Commission affirmed the decision by the ALJ that the claimant sustained 45% disability to
the body as a whole from the back injury. It also found that the claimant did not meet her burden
of proof for Second Injury Fund benefits because a percentage of disability for each of her pre-
existing disabilities was not provided and Dr. Musich did not distinguish between her pre-work
injury and post-work injury breast cancer. The claimant appealed this decision.

HOLDING: The Court held that the record established the claimant’s pre-existing conditions
were a hindrance or obstacle to her employment when combined with her work injury. Although
there was substantial and competent evidence to find an award of 45% of the body for work
injury, the Commission erred when it denied the claimant Second Injury Fund benefits. Section
287.200.1 does not require a claimant to distinguish each disability and assign a separate
percentage for each pre-existing condition to prevail on a claim for permanent total disability. A
claimant must establish only the extent, or percentage, of the permanent partial disability
resulting from the last injury only, and prove that the combination of the last injury and the pre-
existing injuries resulted in permanent total disability. Additionally, evidence revealed that Dr.
Musich had provided testimony regarding the claimant’s cancer before the work injury. The
Court held that the Commission’s denial of Second Injury Fund benefits was not warranted.

Fred Schoemehl, Deceased, Annette Schoemehl v. Treasurer of the State of Missouri of the
Second Injury Fund, SC87750 (Mo. 2007).

FACTS: Ms. Schoemehl’s husband sustained a work-related knee injury in May 2001 while
working for Cruiser County, Inc. He filed a workers’ compensation claim against the employer
and the Second Injury Fund. The employer paid the husband approximately $20,000 in
temporary total disability benefits and $9,400 in medical benefits. A month after benefits began,
the claimant died from a cause unrelated to his work injury. At the time of the claimant’s death,
Ms. Schoemehl was 62 years old and his sole dependent. She filed and later settled an amended
claim for compensation against the employer and also had a claim for permanent and total
disability against the Second Injury Fund.

A hearing was held regarding the Second Injury Fund claim and the ALJ determined that the
claimant was permanently and totally disabled as a result of the work injury and pre-existing
disabilities. The ALJ found the Second Injury Fund liable for permanent total disability benefits
until the date of the claimant’s death for a total of $1,157.01. The ALJ denied payment of
benefits for the rest of Ms. Schoemehl’s life following her husband’s death. The Commission
affirmed this decision.
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Ms. Schoemehl appealed arguing that the Commission erred in not concluding that, because she
was the claimant’s dependent, she is considered an “employee” under workers’ compensation
law and therefore entitled to permanent total disability benefits for the rest of her life.

HOLDING: The Court found that no Missouri cases have decided whether the right to
compensation for the permanent total disability benefits of an injured employee, who dies from
causes unrelated to the work-related injury, survives to the dependents of that injured employee.
The Court looked to analysis of three statutes to reach their decision.

Section 287.230.2 provides that “where an employee is entitled to compensation under this
chapter for an injury received and death ensues for any cause not resulting from the injury for
which he was entitled to compensation, payments of the unpaid accrued compensation shall be
paid, but payments of the unpaid unaccrued balance for the injury shall cease and all liability
shall terminate unless there are surviving dependents at the time of death.” Second, section
287.200.1 defines the duration for permanent total disability benefits and states they shall be paid
during the continuance of the disability for the lifetime of the employee. Finally, section
287.020.1 defines “employee.” It means every person in the service of any employer and when
the employee is dead, also includes his dependents.

The Court’s analysis of these statutes found that Ms. Schoemehl was the claimant’s dependent at
the time of his death and therefore, falls within the statutory definition of an employee. The
Court also noted that Section 287.230.2 refers generally to “compensation” and makes no
distinction between permanent total disability compensation or other benefits. Reading section
287.200.1 in its entirety, the Court found that the section can be given effect by recognizing the
statute gives two separate, consistent clauses establishing the duration of PTD benefits. The
Court noted that the continuance of disability extinguishes permanent total disability benefits in
the event the injured worker recovers from the disability, and if the worker does not recover, the
“employee” is entitled to compensation for his or her lifetime.

Therefore, the Court found that as the statute reads, Ms. Schoemehl is an employee “entitled” to
compensation under section 287.230.2 and was entitled to step into the shoes of her husband and
receive permanent total disability benefits for her lifetime.

The Court did note that the Second Injury Fund’s argument that surviving dependents are not
entitled to permanent total disability benefits does indicate an ambiguity in the statute.
Additionally, the dissenting opinion argued that Section 287.200.1 does not permit the widow to
continue to receive her husbands disability payments because his disability ceased at his death,
and the prerequisites to continued payments were then no longer satisfied.

Commission Trends

Commission Rulings from January 2007 through March 2007
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Over the last three months, the Commission has ruled on 49 cases and reversed or modified only
8 of those. Of those cases, four were changed regarding liability against the employer and
insurer.

In Steve Meadows v. Havens Erectors, Inc. and The Austin Company, Inj. No. 04-044941, the
ALJ awarded fees and costs from Havens Erectors to the employee. The ALJ relied on Section
287.560 RSMO which states that if the division or the commission determines that any
proceedings have been . . .defended without reasonable ground, it may assess the whole costs of
the proceedings upon the party who so brought, prosecuted or defended them. The Commission
found that the ALJ misapplied this section. Although the ALJ concluded that Havens Erectors
did not defend the claim because they failed to appear at the hearing, costs may only be assessed
if a claim is defended without reasonable ground. Failure to defend a claim does not authorize
an award of costs. Therefore, the award of costs to the employee was reversed.

The ALJ denied benefits in Richard Johnston v. Hussmann Corporation, Inj. No.01-153936.
The Commission reversed that decision finding the employer was the last to expose the
employee to the hazard of the occupational disease of bilateral carpal tunnel syndrome.

The Commission reversed the decision of the ALJ in Stephen Butler v. St. Peters Cemetery
Association, Inc., Inj No. 04-145390, and found that the claimant’s left carpal tunnel syndrome
was work related. Although the ALJ found that the claimant did not meet his burden of proof
regarding contraction of an occupational disease, the Commission concluded that claimant’s
exposure as a gardener at his employment along with expert testimony established a causal link
that it was related to his employment. Therefore, the Commission reversed the portion of the
award regarding the carpal tunnel syndrome and awarded future medical benefits and any
necessary TTD.
In Phillip Hiatt v. J.B. Hunt Transport, Inc., Inj. No. 00-072366, the Commission affirmed the
ALJ’s finding doubling penalties to the employer under section 287.510 for failure to comply
with a temporary award. However, the Commission did modify the award to adjust the
calculation used by the ALJ for the amount of the penalty and increased the amount the employer
owed.


