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Case Law Updates July – September 2009 
 
Commission Did Not Exceed Powers 
 
Stanley Roberts v. City of St. Louis and Treasurer of the State of Missouri, as Custodian of 
the Second Injury Fund, Case No. ED92438 (Mo. App. E.D. 2009). 
 
FACTS: The claimant was injured at work in October 2002 and filed a claim against his 
employer and the Second Injury Fund.  A hearing was held before an ALJ on April 25, 2006.  
After the hearing, the parties came to a settlement agreement.  They notified the ALJ, and stated 
that additional time was needed to finalize the settlement to determine issues relating to a 
Medicare Set Aside trust.  The ALJ agreed to temporarily delay his ruling on the claim in light of 
the settlement agreement. 
 
Without prior notice to the parties, on August 2, 2006 the ALJ issued an award, finding the 
employer liable for permanent partial disability for the lower back and left knee, and found the 
Second Injury Fund liable for additional permanent partial disability.  The claimant was not 
awarded any benefits or funds for future medical treatment. 
 
The claimant appealed to the Commission, which remanded the matter to the ALJ for a further 
evidentiary hearing.  Following the remand hearing, the Commission issued their first Final 
Award, finding that the claimant and employer had concluded a settlement before the ALJ’s 
award was issued.  Under the terms of that settlement, the Commission found that the employer 
was required to pay the claimant $200,000.00 and fund a Medicare Set Aside Trust.  
 
The employer then appealed, arguing that the Commission erred in finding and enforcing a 
settlement between the claimant and the employer.  The claimant filed a cross appeal alleging 
error  in not addressing the issue of permanent total disability.  
 
In August 2007, the Court of Appeals held that the Commission’s finding that a settlement had 
been resolved was not supported by competent and substantial evidence.  The Court of Appeals 
agreed that the Commission had erred in failing to address the substantive merits of the ALJ’s 
award.  The case was then remanded to the Commission. 
 
The Commission issued its second Final Award, finding that the claimant was permanently and 
totally disabled solely due to the October 2002 work injury and ordered the employer to pay 
weekly benefits in the amount of $566 beginning January 24, 2004.  The Commission also 
attached and incorporated the ALJ’s award “to the extent that it is not inconsistent with our 
findings, conclusions, decision, and award.” 
 
The employer once again appealed, alleging the Commission exceeded its powers in making a 
second Final Award and argued that the Commission erred in issuing inconsistent awards and 
violated the principal of the law of the case. 
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HOLDING: The Court of Appeals determined that, when issuing the second Final Award, the 
Commission acted consistently with their mandate, and the Commission did not exceed their 
powers.  The Court of Appeals further went to note that, because the first Final Award was 
reversed and not binding, the second Final Award was not in conflict with the first.  Affirmed. 
 
EVIDENCE 
 
Arising Out of and In the Course of Employment 
 
Mitchell Miller v. Missouri Highway and Transportation Commission, Case No. SC89960 
(Mo. 2009) (en banc). 
 
FACTS: This case was discussed previously in our January 2009 - March 2009 Case Law 
Update.  This is a new law case where the claimant was walking at work on a hard flat service 
when he felt a pop in his knee.  The Court of Appeals held that the claimant’s injury did not arise 
out of or in the course of his employment because the injury came from a hazard or risk 
unrelated to the employment to which the claimant was equally exposed to outside of work.  
 
In light of the general interest and importance of the issue, the Court of Appeals transferred the 
matter to the Supreme Court. 
 
HOLDING: The Supreme Court agreed with the Court of Appeals.  It was noted that the 
claimant’s injury occurred at work, but nothing about the claimant’s work caused his injury.  The 
denial of benefits was affirmed. 
 
Causation 
 
Cindy Reynolds-Byers v. Blue Cross and Blue Shield of Missouri, Zurich North American 
Insurance and Treasurer of the State of Missouri, as Custodian of the Second Injury Fund, 
Case No. SD29418 (Mo. App. S.D. 2009). 
 
FACTS: The claimant worked as a customer service representative.  Her job required her to 
enter data into a computer while simultaneously using a headset to speak to customers.  She 
referred to several manuals while performing her job duties.  She was given work breaks, was 
not required to sit in a fixed position, and could alter the height and angle of her equipment to 
suit her preferences.  In this old law case, the claimant alleged that while at work in June 2004, 
she felt a sharp pain in her neck, followed by neck stiffness.   
 
The following Monday she reported her injury and was sent to Dr. Corsolini, who diagnosed the 
claimant with a herniated disc that was unrelated to work.  Dr. Corsolini reviewed photos of the 
claimant’s work station prior to providing a causation opinion.  Dr. Volarich, the claimant’s 
expert, agreed that the herniated disc was not work related, but diagnosed her with work related 
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cervical syndrome.  Dr. Volarich did not review pictures of the claimant’s work station.  A trial 
was held and it was determined that the claimant did not suffer a work related injury.  The 
claimant appealed, stating that there was insufficient competent evidence to support such a 
finding. 
 
HOLDING: The acceptance or rejection of medical evidence is for the Commission, and the 
Court of Appeals can not substitute their judgment for that of the Commission when it comes to 
witness credibility.  Dr. Corsolini’s testimony constituted sufficient competent evidence.  The 
denial of benefits was affirmed. 
 
Credibility 
 
Ray Reed v. Associated Electric Cooperative, Inc. and Treasurer of the State of Missouri, 
as Custodian of the Second Injury Fund, Case No. SD29324 (Mo. App. S.D. 2009). 
 
FACTS: On September 26, 2001, the claimant injured his back at work.  Dr. Gibbs ultimately 
performed an authorized lumbar surgery on December 13, 2001.  After being released to work 
full duty, additional treatment was recommended by an unauthorized treatment provider.   The 
claimant requested additional treatment from his employer, and the request was denied.  After 
the claimant scheduled a surgery, the employer and insurer authorized additional physical 
therapy.  After Dr. Gibbs once again released the claimant from authorized treatment, the 
claimant underwent additional surgery in the form of a lumbar fusion.  The claimant was 
eventually returned to work with permanent restrictions for “sedentary work”, as well as no 
lifting over ten pounds, no repetitive bending and the ability to alternate between sitting and 
standing at the claimant’s discretion.  Later, Dr. Gornet, the claimant’s unauthorized treatment 
provider, opined that the claimant would not be able to complete an eight hour work day, even 
with his restrictions. 
 
The Commission specifically found Dr. Gornet to be more credible than Dr. Gibbs, and found 
that the claimant’s wife and son were very credible witnesses on the issue of permanent total 
disability.  The Commission found that the claimant was permanently and totally disabled, and 
that the claimant had no pre-existing disability.  They awarded $148,461.55 for previously 
incurred medical expenses, $72,323.50 for additional temporary total disability, and $150.43 for 
underpayment of temporary total disability. 
 
HOLDING: The Court of Appeals noted that they deferred to the Commission on 
determinations of credibility.  With respect to the TTD, the Court of Appeals noted that because 
the Commission determined that the treatment the claimant received from Dr. Gornet was 
necessitated by the claimant’s work injury, the employer and insurer were responsible for the 
back TTD.  The Court of Appeals held that the Commission’s findings were supported by 
competent and substantial evidence.  Affirmed.  
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Permanent Total Disability 
 
Judy A. Hartle v. Ozark Cable Contracting and Grinnell Mutual Insurance Co., Case No. 
SD29197 (Mo. App. S.D. 2009). 
 
FACTS:  On September 17, 2002, the claimant fell off a ladder and injured her right knee.  At 
trial, two vocational rehabilitation consultants testified via deposition.  Mr. Weimholdt 
determined that the claimant was “disabled vocationally from working in the open competitive 
labor market.”  Mr. Kane found that the claimant had transferable skills, and called employers in 
areas near the claimant’s current and recent residences to find jobs that fit the claimant’s skills.  
Mr. Kane then identified potential jobs the claimant might qualify for and concluded that she 
would be employable on the open labor market.  The Commission awarded the claimant 45% of 
the right knee.  The claimant appealed, alleging that there was substantial and competent 
evidence to show that she was permanently and totally disabled. 
 
HOLDING: Both of the vocational rehabilitation counselors’ evaluations counted as substantial 
and competent evidence.  The Court found that it was up to the Commission to determine which 
opinion was more credible or persuasive.  Affirmed. 
 
Jason Rector v. Gary’s Heating & Cooling, Federated Mutual Insurance Co. and 
Treasurer of the State of Missouri, as Custodian of the Second Injury Fund, Case Nos. 
SD29641 and SD29643 (consolidated) (Mo. App. S.D. 2009). 
 
FACTS: On September 24, 2004 the claimant slid from a ladder and suffered work related 
injuries.  In February 2005, after several days of drilling a hole through a concrete wall, the 
claimant complained of a loss of sensation in his arms and hands and the inability to make a fist.  
Although the claimant did not have any surgeries, at the time of the appeal, he continued to 
require a daily Fentanyl pain patch, five Lorcets, and three ten-milligram Amitryptilylines. 
 
The Commission awarded the claimant permanent partial disability benefits for the September 
2004 matter, and permanent and total disability benefits for the February 2005 matter.  The 
Commission determined that the claimant was permanently and totally disabled due to a 
combination of the February 2005 injury and the claimant’s pre-existing injuries or conditions, 
therefore the SIF was responsible for the permanent and total disability benefits. 
 
HOLDING: The Court of Appeals found that there was substantial and competent evidence in 
the record regarding the claimant’s inability to work caused by a combination of his 2004 and 
2005 injuries, and thus to support the Commissions’ decision.  Affirmed 
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Principal Place of Business and Course and Scope 
 
Ronald Harness, Jr., deceased, Robin Yvonne Harness, Ronald Arthur Harness, III, and 
Elizabeth Harness v. Southern Copyroll, Inc. and Firstcomp Insurance Co., No. SD29309 
(Mo. App. S.D. 2009). 
 
FACTS: On August 8, 2006 the claimant was instructed by his employer to travel from Fair 
Grove to Custom Tool Crafters around noon and work there until 3:30 p.m.  The claimant was 
paid mileage when he would work at locations other than Fair Grove.  At 4:00 p.m., the claimant 
left CTC, and asked another employee to follow him to the gas station because he was almost out 
of gas.  While the claimant was filling his vehicle, the claimant said he was going home.  The 
claimant then traveled north on Highway 65.  While on Highway 65, the claimant was killed in 
automobile accident.  The claimant would have followed this route if he were returning to Fair 
Grove or if he were going home.   
 
Because the co-employee stated that the claimant said he was going home, the employer and 
insurer denied the claim, arguing the claimant’s accident was not in the course and scope of his 
employment.  However, another co-employee testified that around 3:40 p.m. the claimant said 
that he was heading home “after a quick stop at the Fair Grove plant.”  This employee had ridden 
with the claimant on a number of occasions and testified that it was the claimant’s consistent 
practice to always stop in at Fair Grove on the return trip from CTC.  The employer and several 
employees testified that the principal place of business was Fair Oak, not CTC. 
 
At a trial, the ALJ determined that the employer’s principal place of business was Fair Oak. The 
ALJ also determined that the claimant was not traveling from the employer’s principal place of 
business to his home at the time of his accident.  The ALJ awarded death benefits and burial 
expenses.  The Commission unanimously adopted the ALJ’s findings. 
 
 HOLDING: The Court of Appeals determined that Fair Oak was the employer’s principal place 
of business.  The Court of Appeals also noted that, when an employee’s job entails travel away 
from the employer’s principal place of business, the employee is held to be in the course of 
employment during the trip, except when on a distinct personal errand, the employee is traveling 
in a company owned or subsidized automobile from his home to the employer’s principal place 
of business or if the employer’s principal place of business is the employee’s home.  The Court 
of Appeals held that the accident occurred during the course and scope of the claimant’s 
employment because he was paid round trip mileage and was on the route to the employer’s 
principal place of business at the time of the accident.  Additionally, sufficient evidence existed 
to show the claimant was not going directly home from CTC, but intended to stop in Fair Grove.  
Affirmed. 
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Statutory Employee 
 
Alan Joseph Olendorff v. St. Luke’s Episcopal-Presbyterian Hospitals d/b/a St. Luke’s 
Hospital and Shipping Utilities, Inc., ED92033 (Mo. App. E.D. 2009). 
 
FACTS: The claimant was a general carpentry foreman employed by McCarthy to perform work 
on St. Luke’s campus.  In early August 2004, the claimant installed a new height restrictor in a 
parking garage using hardware that was ill fitted to hold permanently.  The following week, the 
claimant returned with new hardware to secure the height restrictor.  During that task, the 
claimant was injured when the scissor lift he was using elevated suddenly, collapsed, and pitched 
the claimant approximately fifteen feet to the pavement. 
 
The claimant filed a personal injury claim against St. Luke’s and the manufacturer of the scissor 
lift.  St. Luke’s filed a motion to dismiss for lack of subject matter jurisdiction, alleging the 
claimant was a statutory employee and therefore workers’ compensation was the exclusive 
remedy.  The claimant argued that he was not a statutory employee because his “regular or 
frequent” work was new construction, and not maintenance.  More specifically, he argued that 
St. Luke’s had never issued a work order for the installation of a height restrictor before, and 
therefore, the claimant’s work on the height restrictor was not routine.  They further argued that 
the section of the statute pertaining to statutory employment does not apply when an employee is 
engaged in capital improvement projects.  The trial court granted the motion and dismissed the 
claimant’s claims against St. Luke’s. 
 
HOLDING: The Court of Appeals determined that the work the claimant was doing at the time 
of his injury was the type of maintenance work contemplated by and regularly performed 
pursuant to the contract.  They noted that the specific activity in question does not need to be 
explicitly described in order to fall within the purview of statutory employment.  Finally, the 
Court noted that the claimant never advanced the argument regarding a capital improvement 
project before the trial court, so it was not preserved for appeal.  Affirmed. 
 
Terrill Sell v. Carlisle Power Transmission Products, Inc., Case No. SD29510 (Mo. App. 
S.D. 2009). 
 
FACTS: The claimant was employed by Rust Constructors as a maintenance leadman.  Rust had 
a written agreement with Carlisle to perform maintenance on their plant.  The claimant slipped 
and fell on a slick ladder at Carlisle’s manufacturing plant.  He recovered workers’ compensation 
benefits.  He then sued Carlisle in circuit court and won a money judgment.  Trial testimony 
showed that the work the claimant was performing at the time of his accident was within Rust’s 
regular maintenance program.  Carlisle appealed, arguing that the claimant was its statutory 
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employee under the Workers’ Compensation Act, therefore, Workers’ Compensation was the 
sole remedy. 
 
HOLDING: The Court of Appeals noted that, unless the capital improvements exception 
applied, this was a classic case of statutory employment.  They also noted that the capital 
improvements exception did not apply to ordinary repair and maintenance of equipment.  
Therefore, the claimant’s injuries fell under the Workers’ Compensation Act and his civil suit 
was dismissed. 
 
Uninsured Employer and Second Injury Fund Liability 
 
Larry Busby v. D.C. Cycle Ltd. and Treasurer of Missouri, as Custodian of the Second 
Injury Fund, Case No. SD29464 (MO. App. S.D. 2009). 
 
FACTS: The claimant was injured during the course and scope of his employment at D.C. 
Cycle.  D.C. Cycle did not have workers’ compensation insurance, despite the fact that they had 
five or more employees.  In light of this, D.C. Cycle argued that the Second Injury Fund was 
obligated to pay any benefits the claimant was entitled to receive. 
 
The SIF argued that D.C. Cycle did not have five or more employees.  They argued that Shirley 
Hutchinson provided volunteer services but they did not constitute a degree of controllable 
services to constitute employment.  They also argued that Chelley Bennett, who was an officer of 
the corporation, did not participate in the business to a level that would cause her to be 
considered an employee.  The Commission found that both were employees of D.C. Cycle. 
 
HOLDING: The Court of Appeals determined that there was substantial and competent 
evidence in the record to show that both Hutchinson and Bennett were employees of D.C. Cycle, 
therefore, the SIF was obligated to pay workers’ compensation benefits to the claimant. 
 
Interpreting Schoemehl 
 
Theresa Cochran v. Travelers Insurance Co., Case No. SD 29229 (Mo. App. S.D. 2009). 
 
FACTS: On May 17, 1999 the Court of Appeals made an award of permanent total disability 
benefits to Thomas Cochran, Theresa Cochran’s husband, final.  Thomas Cochran died on 
September 21, 2003.  Following the Schoemehl decision in January 2007, Theresa Cochran filed 
a petition in the Circuit Court of Scott County to enforce her late husband’s permanent total 
disability award, arguing that, as a matter of law, she was entitled to those benefits.  The trial 
court issued a judgment specifically finding that Theresa Cochran was Thomas Cochran’s 
dependent at the time of the workers’ compensation award and granted benefits.  The insurer 
appealed, arguing that Thomas Cochran’s claim was not pending between January 7, 2007, the 
date Schoemehl was handed down, and June 26, 2008, as required by the Bennet case. 
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HOLDING: The Court of Appeals found that Schoemehl did not apply to the workers’ 
compensation award in this case.  Therefore, Theresa Cochran did not have standing as a “party 
in interest” to prosecute enforcement of the award.  Reversed and remanded. 
 
 
 
 
Commission Trends 
 
Over the last three months, the Commission has ruled on 51 cases and reversed or modified only 
three of those cases.  Two cases awarded additional compensation to the claimants. 
 
In Danny Green v. Platte County, Mid America Regional Council Insurance Trust and Treasurer 
of the State of Missouri, as Custodian of the Second Injury Fund, Injury No. 05-099387, the 
Commission determined the claimant had to travel between 40 and 70 miles in order to attend his 
doctors’ appointments.  They also determined that the opinions of Dr. Koprovica and Dr. Hartley 
were proof beyond speculation that the claimant would require future medical treatment from his 
work injury.  Therefore, they awarded mileage reimbursement and future medical benefits.  
 
In David Vance v. Blake Flooring Co., Mid-Century and Treasurer of the State of Missouri, as 
Custodian of the Second Injury Fund, Injury No. 03-107773, the Commission noted that the 
parties stipulated that the claimant sustained an occupational disease which arose out of and 
during the course of his employment.  Therefore, the ALJ could not conclude that the claimant 
did not sustain an occupational disease that arose out of and in the course of his employment.  
The Commission then awarded permanent partial disability benefits, but did not award 
permanent total disability benefits. 
 
In the third case, Marisca Huskic v. Missouri Baptist Medical Center and Self c/o BJC 
Healthcare, Injury No. 06-049702, the Commission denied benefits.  This is an important case 
because the Commission provides their interpretation of Gordon v. Ellisville.  (See our March 
2009 - May 2009 Case Law Update for more complete information regarding Gordon v. 
Ellisville. )   
 
In May 2004, the claimant was in a non-work related car accident in which she hit her right arm.  
On January 4, 2006 the claimant underwent a right shoulder arthroscopic subacromial 
decompression and distal clavicle resection.  The claimant returned to work in May 2006, but 
had limited use of her right arm.  The claimant then alleged that on June 1, 2006 she was lifting a 
trash bag out of a trash can with her left arm, reached over to assist with her right arm and heard 
a pop in her right arm.  Following this alleged incident, the claimant received additional 
treatment for her right shoulder.   
 
The Commission noted that this was a new law case with facts that were similar to those in 
Gordon v. Ellisville. Therefore, the Commission noted that they were going to use the same legal 
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analysis used in Gordon.   
 
The Commission stated that, in Gordon, the Court of Appeals determined that, even if the 
claimant showed that the work incident was an aggravation of the prior injury, he failed to satisfy 
his burden of proof because he did not prove that his work accident was the prevailing factor in 
causing his need for additional surgery and recovery time.   
 
The Commission noted that in Huskic, Dr. Sedgwick did opine that the claimant’s right shoulder 
adhesive capsulitis was caused by the June 1, 2006 injury, but he went on to testify that a lot of 
things could cause popping around the shoulder, and that an arthroscopic surgery would be 
needed to determine exactly what was causing the claimant’s right shoulder pain.  The 
Commission also noted that Dr. Burke testified that the claimant had some type of calcium 
deposit around her AC joint that seemed to be the main problem.  The Commission determined 
that Dr. Burke was more credible, and that Dr. Sedwicks’ opinion was speculative. 
 
The Commission then found that the June 1, 2006 incident was not the prevailing factor in 
causing the claimant’s right shoulder condition, disability and need for further care.  Therefore, 
no benefits were awarded. 
 
 
 


