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Course and Scope - Parking Lot Injury 
 
Michael Hager v. Syberg’s Westport and Treasurer of Missouri as Custodian of Second 
Injury Fund, Case No. ED93420 (Mo. App. E.D. 2010). 
 
FACTS: The claimant was working as a cook for the employer.  On December 4, 2006, the 
claimant clocked out at 11:30 p.m. and left the restaurant.  On the way to his car, the claimant 
slipped and fell on black ice and injured his left ankle. 
 
The employer did not own the parking lot and provided a Lease that indicated that control of the 
parking lot remained with the Landlord.  The employer did not tell the claimant where he had to 
park, but suggested the side or back of the building. 
 
The claimant argued that the injury arose out of and in the course of his employment because “in 
the course of employment” should include a reasonable margin of time and space to be used in 
passing to and from the place where the work is to be done.  He also argued that the claim should 
be compensable because of the extended premises doctrine. 
 
HOLDING: The claimant’s injuries did not arise in the course and scope of his employment.  
The claimant’s injury could have happened anywhere and was from a hazard or risk unrelated to 
his employment.  In addition, the claimant’s argument that the extended premises doctrine 
should apply was wrong because the employer did not “exercise power or influence” over the 
parking lot. 
 
Course and Scope - Traveling Home After Work 
 
Wanda J. Storie v. Americare Systems, Inc., d/b/a Southbrook Skilled Nursing Center, and 
Diamond Insurance Co., Case No. SD29635 (Mo. App. S.D. 2010). 
 
FACTS: The claimant worked as an LPN for the employer and normally worked four or five 
days in a row followed by two or three days off.  Her normal shift was from 5:45 a.m. until 2:15 
p.m.  However, the week of June 3, 2003 through June 12, 2003, the claimant worked 8 or 9 
hours every day with a 16 hour shift on June 12, 2003.  The claimant knew as early as May 29, 
2003 that she would be working these hours. 
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On June 12, 2003, the claimant was told she would need to work the double shift.  She informed 
her supervisor that she was tired, exhausted, and “wore out.”  After the double shift, the claimant 
was driving home and fell asleep at the wheel.  She was in an accident and suffered serious 
injuries. 
 
The Commission denied the claim because the claimant’s accident did not arise out of and in the 
course of her employment.  The claimant argued that the Commission erred because the 
claimant’s work schedule created a special hazard that should be an exception to the “going and 
coming rule” which says that injuries on the way home from work are not compensable. 
 
HOLDING: The claimant knew ahead of time that her schedule would require her to work a 
number of days in a row, with a possible double shift on June 12, 2003.  The employer did not 
control when she went to bed, when she woke up, or how much sleep she got.  The claimant 
could have adjusted her personal schedule, but chose not to.  Therefore, the claim was not an 
exception to the “going and coming rule” and was not compensable. 
 
Course and Scope - Injury Before Work Shift Began 
 
Terry Henry v. Precision Apparatus, Inc. And Missouri State Treasurer, Custodian of the 
2nd Injury Fund, Case No. SD29772 (Mo. App. S.D. 2010). 
 
FACTS:  The claimant normally worked four ten-hour days per week, with shifts from 7:00 a.m. 
until 5:30 p.m.  He would normally arrive about fifteen to thirty minutes early for his work shift 
to put his tools in order and prepare for his day. 
 
On the date of the injury, the claimant arrived early and put his tools in order.  A co-worker had 
brought his car into the garage bay to fix a flat tire, and the car was about to roll off the jack.  
The claimant volunteered to get a rock to prevent the car from rolling.  As he was getting the 
rock, the claimant tripped and broke his leg. 
 
The Commission determined that the claimant’s injury did not arise out of or in the course of his 
employment because the injury occurred before his work shift started and because the claimant 
was volunteering to assist a friend engaged in personal vehicle repair. 
 
HOLDING: The Court of Appeals upheld the Commission’s factual determinations that the 
claimant was injured before the work shift and while helping a friend with a personal endeavor 
because the determinations were supported by sufficient competent evidence. 
 
Course and Scope - Fall Wearing Work Shoes 
 
Charity Stricker v. Children’s Mercy Hospital, Case No. WD70697 (Mo. App. W.D. 2009). 
 
FACTS: The claimant, a nurse at CMH, fell and injured her ankle in the employee parking 
garage.  She attributed the fall to her work shoes, Dansko clogs.   
 
The employer argued that the claimant’s injury did not arise out of and in the scope of her 
employment because she was injured by a hazard or risk which she would have been equally 
exposed to out of work.  The employer argued that the claimant was not required to wear those 
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particular shoes and that the brand of shoes the employee wore provided no benefit to the 
employer.   
 
The Commission however, made a factual finding, that the claimant’s shoes were work related 
because she only wore them for work.  Since the shoes caused the accident, and were work 
related, the injury was compensable. 
 
HOLDING:   Since the Commission determined that the claimant’s shoes were work related, 
and that she wore them only at work, the shoes were not a hazard that she was equally exposed to 
outside of the work environment and the decision was upheld.  Please note that the employer 
attempted to transfer this case to the Supreme Court of Missouri, but the request was denied. 
 
 
Commission Decision Not Supported by Evidence - Skin Disease From Oil Exposure 
 
Steven Spencer v. SAC Osage Electric Co-Op, Inc., Case No. WD70443 (Mo. App. W.D. 
2010). 
 
FACTS: Please note that this is an old law case from before the 1993 and 2005 amendments. 
The claimant worked as an electrical lineman for the employer electric company.  The claimant 
alleged that he developed a skin disease in his groin area as a result of repeated exposure to oil 
that was leaking from transformers.  
 
The claimant’s expert testified that the oil would normally be safe, but it could change its 
chemical formula after being superheated following a lightning strike.  This would change the 
oil’s chemical composition so that it could permeate human skin and cause the claimant’s skin 
disease. 
 
The employer’s expert opined that the oil was not a substantial cause of the claimant’s skin 
disease because it was safe when it was in its normal state.  However, he testified that he could 
not provide an opinion as to whether it was possible the oil changed after being superheated by 
lightning. 
 
The Commission denied the claim because it did not find the claimant’s expert’s testimony 
credible in regard to how the oil could have permeated the claimant’s skin. 
 
HOLDING: The Appellate Court reversed the Commissions decision because the claimant 
presented uncontradicted medical evidence that the oil changed its chemical composition, thus 
enabling it to permeate the claimant’s skin.  The Commission did not agree with the claimant’s 
expert’s testimony in that regard, but the evidence that oil could change its chemical composition 
was not challenged by the employer’s expert.  Therefore, the Commissions decision was not 
supported by the evidence and the case was remanded.    
 

 
Commission Authority - Unchanged By 2005 Amendments 
 
Sharon Snyder v. Consolidated Library District No. 3 and Guarantee Insurance Company, 
Case No. WD70641 (Mo. App. W.D. 2010). 
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FACTS: The claimant filed a workers’ compensation claim alleging injuries to her neck as a 
result of an accident at work.  The claimant requested a hardship hearing, at which an ALJ 
awarded her TTD as well as past and future medical expenses.   
 
The employer appealed to the Commission, who found that the claimant lacked credibility 
because of inconsistent testimony regarding the cause and onset date of her injury.  The 
Commission then issued a final award denying compensation.  The claimant appealed and argued 
that under strict construction, the Commission can only issue a new award after additional 
evidentiary hearings. 
 
HOLDING: The section that grants the Commission power to review an ALJ decision was 
unchanged by the 2005 amendments.  Previous cases have interpreted the “plain language” of the 
section as required under strict construction and determined that it is within the discretion of the 
Commission to review only the evidence already taken and make a final award from that, or hear 
further evidence.  This interpretation has not changed from the 2005 amendments and the 
Commission has authority to make final awards based on the evidence presented to an ALJ. 
 
Exclusive Jurisdiction - Occupational Disease 
 
Angelena Franklin v. CertainTeed Corp., Case No. 0822-CC07392. For more information, 
see Missouri Lawyers Weekly, February 1, 2010, page 5. 
 
FACTS: This is a class action civil lawsuit involving exposure to asbestos at a pipe plant.  The 
defendants attempted to have the case dismissed because they argued that the exposure to 
asbestos was an occupational disease that was under the exclusive jurisdiction of the Division of 
Workers’ Compensation. 
 
The plaintiffs argued that the 2005 amendments to the workers’ compensation statute took 
occupational disease claims out of the workers’ compensation system.  They argued that the 
amendments overruled case law which previously connected occupational diseases to the 
workers compensation system.   

 
HOLDING:  The trial judge ruled that the case would be allowed to go to trial in the civil 
courts, but did not specifically rule on the exclusive jurisdiction arguments.  The case then 
settled before a trial was conducted. 
 
At least one Commissioner has previously agreed that occupational diseases are not covered by 
the workers compensation statute under strict construction, however, this was in a dissent.  We 
would continue to argue that occupational diseases are covered by the workers’ compensation 
statute.  At this point, no court or Commission decision has ruled otherwise. 
 
 
 
Commission Trends 
 
Over the last three months, the Commission has ruled on 50 cases and reversed or modified 9 of 
those cases.  Two cases did not affect the amount of compensation awarded. 
 
Loretta Simon appealed Tina Shearer v. Convergys Corporation, Injury No. 08-118457, to the 
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Commission.  In that case,  the claimant was walking to her car in a parking lot when she was hit 
by a vehicle driven by her co-worker.  The Commission determined that the claimant faced a 
“unique hazard” because she was struck by a co-worker and there was no evidence the claimant 
would have “crossed paths” with the co-worker but for the employment.  The Commission 
decided that daily exposure to the careless driving of a co-worker in the employer’s parking lot is 
a hazard or risk unique to the employment.   
 
We continue to disagree with the Commission’s reasoning because the claimant could have been 
hit by a careless driver anywhere on the trip home regardless of whether the driver was a co-
employee.  Unfortunately, this was a hardship hearing and cannot be appealed to the Court of 
Appeals until a final award is made. 
 
Of the cases that the Commission reversed or modified, only one case was awarded additional 
compensation. 
 
In Frank Roscom v. Woodstone Builders, LLC, Injury No. 08-060525, the claimant was injured 
when a wall fell on top of him and paralyzed him from the waist down.  The employer denied 
liability because the claimant refused to take a drug test as required by company policy.  The 
Commission decided that the claimant did not refuse the drug test, because the employer never 
requested a drug test.  The Commission decided that two nurses who informed the claimant that 
the insurance company wanted him to submit to a drug screening were not acting on behalf of 
the employer.  Therefore, the drug screen was never requested and never refused.  Compensation 
was then allowed. 
 
It is very important for employers to directly request a drug screen from the claimant when drug 
use is suspected, or when the employer has a policy of drug testing after all work accidents, 
because the claimant’s refusal to submit to a drug screen results in a complete forfeiture of 
benefits.   
 
The Commission also reduced benefits in six cases that it reversed or modified. 
 
In Shelly Martin v. Mark Twain Caring Center, Injury Nos. 02-055584 & 03-008884, the 
claimant suffered two back strains that were found to be compensable. In these old law cases, the 
ALJ also ordered that the employer provide future medical treatment for a back surgery.  
However, the Commission disagreed with the ALJ and did not award the claimant future medical 
because it found that Dr. Carter’s opinion that the claimant was at MMI with regards to the work 
injuries more credible than Dr. Gornet’s opinion that surgery was required.  The Commission 
issued a final award assessing PPD for the back strains. 
 
In Thomas Poss v. Lohr Distributing Co. Inc., Injury No. 02-091416, the claimant was 
permanently and totally disabled in a workplace accident.  In this old law case, the claimant then 
alleged that he injured his right knee as a result of an altered gate from the prior injury.  The ALJ 
awarded the claimant past medical expenses for the right knee in addition to the PTD award.  
The Commission determined that the claimant’s right knee injury was not a result of an altered 
gait from the prior injury, but the result of an unrelated twisting.  Therefore, the claimants past 
medical expenses for the right knee were not allowed.  
 
In Angela Bond v. Site Line Supervising and Treasurer of Missouri as the Custodian of the 
Second Injury Fund, Case No. 07-045337, the claimant was the owner of the company and 
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alleged a fall at work when she tripped over a phone line.  The claimant presented the testimony 
of three witnesses, her aunt, friend/colleague, and mother’s ex-boyfriend, who all agreed with 
her testimony that she fell at work.  The Insurance Company presented evidence from the 
emergency room that the claimant had injured her wrist during a night time seizure.  In addition, 
other medical records indicated a call from the claimant’s ex-boyfriend to her doctor on the 
morning after the alleged injury stating that she had possibly fractured her wrist during the night.  
 
The ALJ found the claimant’s story to be the most credible because of the supporting witnesses 
and errors made in the emergency room records.  However, the Commission determined that it 
was error to disregard the only neutral evidence, that of the medical records.  The errors were 
typographical, which was not a good enough reason to disregard the medical records.  In 
addition, the claimant’s doctor had supporting evidence from the phone call from the claimant’s 
ex-boyfriend.  Therefore, the Commission reversed and denied the claim. 
 
In John Wilken v. Qualserv Corporation and Treasurer of Missouri as Custodian of the Second 
Injury Fund, Injury No. 06-009468, the claimant suffered from pre-existing degenerative 
changes in his back.  The claimant’s doctor said that an alleged twisting  injury at work 
aggravated the claimant’s back condition and subsequent treatment caused the claimant to be 
immobile and develop DVT.  The employer’s doctor opined that the claimant’s back condition 
was pre-existing, and that the immobility and DVT resulted from the claimant’s degenerative 
condition.  The Commission found the employer’s doctor (Dr. MacMillan) to be more credible 
and denied compensation because the law now requires that the accident must be the prevailing 
factor that results in further disability.  It is not sufficient that the accident simply aggravates a 
preexisting condition. 
 
In Ross Stillwell v. Knapheide Truck Equipment Company and Treasurer of Missouri as 
Custodian of Second Injury Fund, Injury No. 06-002402, the Commission overturned an ALJ’s 
decision that medical bills were not compensation under the statute.  The claimant had been 
given an award that was reduced by 30% because of a safety violation, however the ALJ did not 
reduce the medical bills.  The Commission held that this was error and reduced the claimant’s 
compensation for medical bills by 30% as well. 
 
John Soligo v. GST Steel Co. and GS Technology Operating Co. c/o Missouri Private Sector 
Individual Self-Insurers Guaranty Corporation, Injury No. 96-002827.  In this old law case, the 
ALJ found that the claimant failed to provide a proof of claim to the Bankruptcy court because 
he was not timely notified of the need to file a proof of claim.  The ALJ awarded compensation, 
as well as fees and costs to the claimant because the case was indistinguishable, legally, from 
Jones v. GST Steel Co., and Guaranty had no reason to deny the claim.  The Commission agreed 
that the claim was compensable, but said that Guaranty’s arguments were not unreasonable or 
egregious, and so it did not award fees and costs. 
 
 


